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Dear Lord Chancellor and Secretary of State for Justice,
Human Rights Act Reform: A Modern Bill of Rights — consultation

As the Older People’s Commissioner for Wales, my role as an independent voice
and champion for older people in Wales is centred around rights and ensuring that
the rights of all older people are upheld. | am, therefore, deeply concerned by the
UK Government’s proposals to replace the Human Rights Act with a proposed UK
Bill of Rights and the impact of such action on the human rights of older people living
in Wales.

The Equality and Human Rights Commission, in their assessment on the state of
human rights in Wales, found that the human rights of older people have been
disproportionately affected by the Covid-19 pandemic.! The Covid-19 pandemic
has unveiled entrenched ageist attitudes in many areas across society. A recent
global report on ageism' from the World Health Organisation found that 1 in 2 people
are ageist, making age discrimination one of the most prevalent forms of
discrimination. It is therefore more important now than ever to strengthen human
rights protections.

| am concerned that the proposals in this consultation will not only weaken the
enforcement of older people’s rights, but it will in effect create a two-tiered system
where certain people in our society are deemed less deserving of human rights. A
fundamental principle of the Universal Declaration of Human Rights is that human
rights are universal, to be enjoyed equally by us all, without discrimination.

Rydym yn croesawu derbyn gohebiaeth yn Gymraeg. Byddwn yn ateb gohebiaeth a dderbynnir yn Gymraeg yn
Gymraeg ac ni fydd gohebu yn Gymraeg yn arwain at oedi.

We welcome receiving correspondence in Welsh. Any correspondence received in Welsh will be answered in Welsh
and corresponding in Welsh will not lead to a delay in responding.
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The Independent Human Rights Act Review! concluded there was no good case for
making significant changes to the Human Rights Act as it currently exists, based on
the extensive evidence it received from some of the UK’s most eminent legal
experts. It is concerning that the consultation fails to properly reflect the findings of
the Independent Review and puts forward options that were clearly rejected by the
panel of experts.

The consultation process itself is inadequate. As well as the delay in the publication
of the Welsh Language version and the Easy Read version of the consultation
documents, the consultation seems to be limited to receiving digital responses only.
There appears to be no way of requesting alternative methods of engaging with the
consultation and | question the extent to which consideration has been given to
engaging with older people, many of whom are digitally excluded. This means that
some of the very people that the draft Bill of Rights would seek to serve are being
excluded from the opportunity to give their views. The consultation deadline should
be firstly extended to allow greater participation, especially from people with
protected characteristics and further attention given to alternative methods of
consultation to ensure that people who are digitally excluded are able to contribute.

The proposal to require people to prove ‘significant disadvantage’ before they can
seek justice is very concerning. Many people, including older people, already face
barriers to justice and to introduce further barriers to challenging a breach of a
person’s human rights is not acceptable and undermines the concept of fundamental
rights protection. This proposal will unfairly target the most vulnerable in our society
and create larger barriers to challenging unlawful actions.

Positive obligations are an essential and inherent part of effective human rights
protection and are an element of every human rights protection framework around
the world. | am, therefore, concerned by the proposals to reduce the legal
obligations on public bodies to protect rights — whether through allowing public
authorities to ignore positive human rights obligations if they have other priorities or
removing the ability for authorities to be challenged in court for failing to meet them.
Whilst the proposals in this area are unclear, excluding positive obligations in the UK
would severely undermine people’s rights.

Challenging discrimination against older people is fundamental to my role as Older
People’s Commissioner for Wales and | am concerned that these proposals would
dramatically weaken the ability to hold the government and authorities to account.
The Covid-19 pandemic has demonstrated the need for older people’s rights to be
protected and the need for the Commissioner’s role to uphold older people’s rights
by challenging potential breaches. The need for an independent champion with legal
powers to stand up for older people is demonstrated by the increasing calls for Older

1 The Independent Human Rights Act Review - https://www.gov.uk/quidance/independent-human-
rights-act-review
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People’s Commissioners in other parts of the UK. This highlights the growing level
of awareness regarding older people’s rights and the need to ensure that there are
effective mechanisms in place to ensure that they are upheld.

Remedies for human rights breaches should depend on the harm done to the
individual and not on an individual’s prior conduct — human rights are universal. | am
deeply concerned, therefore, by the proposal to create an approach to rights where
one person is deemed more worthy than another. It is inconceivable, for example,
that an older person living with dementia could receive less redress for a breach of
their human rights by a care provider simply because they may have been convicted
of a criminal offence in previous years. Human rights are not something you earn
through good behaviour; you have them because you are human.

Despite these proposals affecting the whole of the UK, there is little to no mention of
devolution and the impact that the removal of the Human Rights Act will have on
Wales and its legislation. Compliance with the European Convention on Human
Rights is a fundament part of the devolution settlement, with the Government of
Wales Act 2006 making compliance with the EHCR a central aspect of Welsh
devolution. The changes proposed are profoundly constitutional and will have
serious implications for human rights and devolution in Wales.

It is unclear how the proposals will interact with Wales’ devolved legislation and
policy. lItis also unclear how the proposals within this consultation can align with the
more progressive approach taken in Wales to safeguard and expand rights. | share
the concerns of the Welsh Ministers and many organisations representing civil
society that these proposals will limit our aspirations in Wales towards a rights-based
approach.

I, therefore, join with many other stakeholders in Wales, including the Welsh
Government, to make the call for the Human Rights Act to be retained in its current
form with no dilution of human rights in Wales. The United Kingdom must remain a
world leader in protecting and enabling people to exercise their human rights and
look to further enhance people’s rights rather than lessen the protections they afford
us all.

Yours sincerely,

Heléna Herklots CBE

Older People’s Commissioner for Wales



i Equality and Human Rights Commission, Human Rights Tracker, 2021 -
https://humanrightstracker.com/en/

i World Health Organisation, Global Report on Ageism, 2021 —
https://www.who.int/publications/i/item/9789240016866
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